Foreign Investment Control in Germany
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SCOPE OF INVESTMENT REVIEW  #[E /M HE% o & 1 G E

Federal Ministry of Economic Affairs and Energy (BMWi)
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The German legal framework for foreign investment review consists of two different procedures:
Sector-specific investment review and cross-sectoral investment review.

EE R EELOSHEARNER: el kiR s aEmEsiTbmRnsE.

*  Both procedures aim to safeguard public order and security;
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* |ndustrial policy is not a matter of public order or security.
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Sector-Specific Investment Review Cross-Sectoral Investment Review
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Security-Sensitive Sectors Listed Business General Security Concern
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Acquisition must be notified Acquisition must be notified Notification of acquisition
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SCOPE OF APPLICATION - CROSS-SECTORAL PROCEDURES
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Sec. 55-59 AWV ( (A5 EFHEM) $55-594%)
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= Every acquisition by Non-EU / Non-EF TA-foreigners

» Atleast 10% of critical infrastructure or public health EoC T AT A 0 (R R R T 10% ) T IR AL
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= Atleast 25 % of any other business

» Public order or security

Reporting obligation if target company is an operator - y -
of a eritical infrastructure or public health AR R Ko MR R A SE GO E R, PR U
Acquirer requests Proactive g il T B iE e i
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Prohibition/
instructions
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Clearance certificate

BMWi BMWi with consent of BReg
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Regular examples for subjects of the business activity which could Al e fe vt 4 a A LR A A IV 1T H H s B R4,
endanger public security or order
» Critical infrastructure (e.ga. energy supply) o R AN EE (I nEETEHLRT)
= Industry-specific software in the sectors = ATl F
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. Water ] 4
v 0T =  BEEHEAR
. Finance and insurance industries . A B R S
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*  Organizational measures pursuant to Sec. 110 TKG = R (BEE) BN0RAESAN
= Cloud computing services = ZHERH
= Certain components of the telematics infrastructure pursuant to SGBY n HUE () 2EumernEeliin e e E
*  Media = Wk
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PROCESS OF CROSS-SECTORAL PROCEDURE 17L& &EiiE

Start of the Request for certificate of non-objection Zn the initiation of BMWi
procedure B & T R 14 {iF BF = 3 months after knowledge of transaction
TFiEFF = Atthe latest 5 years after conclusion of the contract
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Preview: possible threat fo public
safety and order?
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At the latest after 2
months

FiE-1MHE Preview: possible threat to public safety and order?
certificate of non- ) WPHE. AETREELEEENRTT
objection3E R {3k 8§ v
Initiation of review procedure
Rewview critena: actual threat to public safety and order?
Start of term
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At the latest after 4 months No possibility to hinder,;
Excluding: Negotiations if necessary release certificate of non-

Prohibition / Issuing regulations
hampered objection - AR
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SANCTIONS 4t

= Section-Specific Investment Review (acquisition must be notified)
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# Closing is prohibited prior to approval
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=  (Cross-Section Investment Review

T B
lor to Closing: Goverment can prohibit transaction
ACEIAT: BUFABELIER 5
After Closing: If prohibited, transaction becomes void and must e unwound
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»  Alternms . Restrictions can be imposed on t
vis the goverment
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= Aviolation may trigger fines up to EUR 500,000
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lons or target must enter into contractual obligations vis-a-




NON-OBJECTION CERTIFICATE Jt& iEFA

» Advantages of obtaining a non-objection certificate:
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= Speed up transaction: Avoid disadvantage especially at auction.
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» |egal certainty: The Ministry has 3 months upon knowledge of the transaction to pick up the case whereby such
investigation ex officio may occur within 5 years after signing of the trgnsachies-
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» (Cooperation bonus: Ex officio administrative proceedings are often less cooperative than administrative proceedings in
addition to an application.
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A piece of advice for tech companies
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= Reality check at an early stage of the planned investment
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= Allow yourself enough time for the transaction
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=  Obtai as possible prior to Signing
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